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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


| 28U.S.C $ 2254 


Elizabeth Diane Downs, 


Plaintiff, 


Petition for Writ 


) 
) 
) 
) 
v. ) 
) 
Lou Kuykendall, Warden, VSPW, ) 

) 

) 


Defendant of Habeas Corpus 
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A. PRE-TRIAL 

On the night of May 19, 1983, Diane Downs and her three 
children were on their way home from a friend's house when 
they were attacked by a male stranger wearing a short, shag 
haircut and Levi jacket, jeans and T-shirt. 

From where 8-year-old Christie Downs lay sleeping, she 
could not have seen the man shooting her.  Equally disturbing, 
the man would only have been able to see parts of bodies, and 
in the dark might not have realized until it was too late that 
he was shooting children. It was estimated the shooting took 
three seconds. 

Diane struggled with the man, was shot in the process, 
fought her way past him, got in her car and drove her wounded 
children to the hospital. She gave police an accurate 
description of their attacker and the yellow car. She aided 
police in putting together a composite (Appendix 30). 

State's witness Joseph Inman, testified he drove up behind 
Diane at 10:15 p.m. (Appendix 77). He claimed she was driving 
about 10 miles per hour and that he followed her for a short 
distance, until he could safely negotiate a pass on the curvy 
road. 

Ms. Downs concedes she was in shock, as noted by hospital 
staff (Appendix 49), and she may have been observed driving 10 
m.p.h. She has no independent recollection one way or the 
other of the speed her car was traveling after the shooting 
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and must depend on the reports of others. 

Hospital staff testified Ms. Downs arrived at the hospital 
with her injured children before 10:30 p.m. (Appendix 84, 
pages 555, 579). That means, if Diane was really driving 10 
m.p.h., as Mr. Inman said, she could not have driven 10 m.p.h. 
for very long, since it took her 10 minutes to drive the same 
distance it took the police 18 minutes to "drive through" five 
days later. | 

Ms. Downs' children were noticeably alive when they arrived 
at the hospital. Nurse Rosie Martin later testified she 
"heard moans coming from the back of the car," which turned 
out to be Christie (Appendix 83, page 499). In fact, Diane's 
quick response saved the lives of Christie and Danny, though 
7-year-old Cheryl succumbed instantly (pierced through heart, 
lungs, and spleen). The State's claim that Diane shot her own 
children proved ludicrous from the onset. There was no reason 
to shoot her children, then take them, still living, to the 
hospital, if Diane wanted them dead. 

Nurse Martin had to move the front passenger seat forward 
because it had been rolled all the way back to accommodate 
Cheryl Downs, who had curled up on the floor in the right 
front quadrant to sleep (Appendix 83, page 499). With this 
additional evidence, dimensions of the murder scene can be 
accurately portrayed (Appendix 26). 

Hospital staff may not all agree on the reasons for Diane's 
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behavior that night, but they do agree she was behaving in a 
"bizarre" manner. Dr. Mackey said as he tended to bianet: 
gunshot wound, she seemed unable to grasp the situation, 
insisting she needed to go to work the next day (Appendix 82, 
pages 523-524). It was only after Dr. Mackey told Diane she 
would be in surgery the next day that she agreed to miss THAT 
day of work. 

In addition to Diane's inability to touch bases with 
reality, Dr. Mackey thought it odd his patient felt very 
little pain (Appendix 82, pages 538-539). After all, he 
treated her five hours after she was shot, and there were no 
chemicals or alcohol in her system. He described her as 
“unbelievably composed” and said she seemed to deal with the 
trauma “almost on an intellectual level” (Appendix 82, page 
522). Of course throughout the six-hour ordeal, he saw Diane 
only three times for a total of 30 minutes (Appendix 82, pages 
531-538). 

Dr. Carter agreed that Diane's emotional condition would be 
described as “flat, which means essentially nonemotional" 
(Appendix 66, page 1368). He also noted no stippling, or 
powder wounds on Diane's forearm (Appendix 66, page 1369), 
which PROVES the gunman was standing away from Diane when he 
shot her--JUST AS DIANE TOLD POLICE! She could not have shot 
herself and avoided stippling. Additionally, Dr. Carter, the 
bone specialist brought in to do the bone graft for Diane's 
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arm, said pain should have prevented any movement of the arm 
at all (Appendix 66, page 1371). And yet, five hours after 
she'd been shot, Diane was so far removed from reality--so 
deep in shock from the injury, blood loss, and horror she'd 
witnessed--that she still felt no pain. 

As noted in the hospital admission form (Appendix 49), 
Diane was "in shock--unable to comprehend enormity of child's 
death and other children's injuries." That was at 3:05 a.m. 
As for "Patient's understanding of condition--not 
comprehending injury or circumstances." 

Diane seemed oriented and very alert--in fact, hyper-alert. 
She was on an endorphin overload (endorphins being a natural 
morphine-like chemical secreted by the brain in times of 
physical and/or emotional trauma). Endorphins are Nature's 
anesthesia, and Diane was so traumatized at 10:15 p.m. that at 
3:00 a.m. she was still so heavily "medicated" by Nature, that 
she had lost touch with reality. She was in shock. 

On May 20th, Detective Tracy worked with Diane to put 
together a composite of the man who attacked her children 
(Appendix 96, page 1382). He grew impatient with Diane's 
attempts to perfect the features of their attacker and finally 
left with a composite Diane was not satisfied with. The face 
in the composite was too heavy-looking. 

On May 23, 1983, Detectives Tracy and Welch followed Ms. 
Downs home from the hospital the day she was released. Before 
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Ms. Downs even had a chance to sit down, the Detectives: 
knocked at the door. They said they needed her RIGHT THEN to 
show them where the shooting took place. 

Diane's mother protested that Diane just had surgery, that 
her arm was still not "set" or "cast," and that "Diane was not 
herself and needed time to recover emotionally." She pointed 
out that the police had been searching the shooting site for 
three days and surely they could let her daughter recover from 
the ordeal for a day or two. 

The Detectives were adamant. They HAD to have Diane right 
then--"unless of course, you have something to hide." The 
implication was not only cruel, in the light of what Diane was 
suffering, it was also clear. Jump through the State's hoops, 
or find a noose around your neck. Diane followed the 
detectives to their car. One of the more bizarre scenes in 
this farce of an investigation was about to unfold. 

Mrs. Frederickson's concern for her daughter's emotional 
state was well placed. Diane had spent three days in the 
hospital ingesting massive doses of Morphine, Demerol, 
Percodan, and Visterol. The problem was, Diane has a long- 
documented history of adversely reacting to tranquilizing 
drugs. From the time Diane was a teenager, when a physician 
ordered Visterol in an emergency room situation, it has been 
documented again and again that sedatives ingested while Diane 
is in pain, provoke a chemically induced hysteria in her. 
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Five doctors have observed and documented this phenomenon. 

Whether or not Mrs. Frederickson could have attached a 
clinical label to Diane's "not being herself" the das the 
Detectives pressured Diane to accompany them, the fact is- 
Diane was clearly suffering the residual effects of that 
chemical poison in her system. 

The fruit of this abduction was the May 23, 1983, videotape 
re-enactment staged by Detective Tracy in which Diane is 
clearly hysterical. Diane was instructed to reenact her 
response to the attacker who murdered her daughter. At the 
point Diane jumped into the car, her broken arm (resting in a 
sling in front of her) slammed into the steering wheel. Bear 
in mind, that arm consisted of two SHARP bones, cutting at 
nerves and muscle (1" of bone had been blown out of the arm 
when the bullet shattered it, leaving three jagged holes in 
the flesh, out of which bulged torn muscle, and two wedge 
shaped bones facing each other like dueling swords). The 
flesh and muscle had been cored three days earlier, but the 
steel plate and bone graft could not be effected for two weeks 
(a precaution against infection). Therefore, those jagged 
bones were floating in a cloth wrap, merely resting in a cloth 
sling. 

Common sense will tell this Court, when Diane accidently 
slammed her mangled arm into the steering wheel of Detective 
Tracy's car, it was ANYTHING but a laughing matter. Yet, that 
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is exactly what the videotape  shows--Diane jaudbing 
hysterically about hurting her arm. Hysteria. Their goal das 
to make Diane look crazy, because sane people don't shoot 
their children. 

On May 26, 1983, hospital staff psychiatrist, Dr. Vergamini 
interviewed Christie (Appendix 47, page 330). Christie didn't 
know what happened to her. In truth, if the State looked at 
the facts --condition of the car, Christie's position in the 
car--they would have quickly concluded that Christie, truly 
did not know what happened to her. But the State wasn't 
putting together a case from the facts. They were creating 
facts to put together a case. The lack of incriminating 
evidence against Diane didn't slow the State down. They had 
a plan. 

At 1:00 pm on May 27th, Dr. Wilhite and Detective Tracy 
interrogated Christie about the shooting for two hours 
(Appendix 59). DOCTOR Wilhite apparently developed a taste 
for head-hunting. Later that day he noted in Christie's 
medical records (Appendix 47, page 331). 

"Mother discussing possibility of having both of her 

children in same room. She would like to have both 

children in same room.” 

Christie was at McKenzie-Willamette Hospital in 
Springfield. Danny was at Sacred Heart Hospital in Eugene, a 
few miles away. But Dr. Wilhite called Prosecutor Hugi AT 


HOME to say Diane was trying to remove her children from the 
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hospital (Appendix 32, page 113). 


On June 2, 1983, Juvenile Court Judge Gregory Foote placed. 
Diane's children in the custody of Sacred Heart and McKenzie 
Willamette hospitals and Dr. Wilhite (Abs. 24), in preparation 
of a June 6, hearing in which Judge Foote gave custody of 
Diane Downs' children to Children's Services Division (CSD) 
before any charges or accusations were leveled (Abs. 25). 

The coup was planned for dates the State knew Diane would 
be hospitalized for surgery. Diane was notified by Dr. 
Wilhite of his newly acquired custodianship of her children 
when she awoke from surgery, June 2nd. It was only a matter 
of luck that Diane learned of the June 6th hearing set by 
Judge Foote and Prosecutor Hugi. It was her love for her 
children that drove Diane to check out of the hospital against 
her surgeon's recommendation so she could attend that hearing. 


It was then she learned Judge Foote would permit her to see 


her daughter 40 minutes per day and her son one hour per day. 


The children were never moved to share a room together. 

Nine days later, as Diane arrived at McKenzie/Willamette 
Hospital for her scheduled 3:00 p.m. visit with Christie, she 
was met in the lobby by Detective Doug Welch. Without 
preamble the detective hit Diane with the news that her ex- 
husband (Steve Downs) had admitted to Arizona authorities that 
he'd set fire to Diane's home October 8, 1982, while she was 
out of town. 
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Detective Welch went on to say they'd been made aware by 


several sources, including Steve Downs and Arizona police 


agencies, that Mr. Downs: 


1. In April 1982, put an unloaded gun to Diane's head and 
pulled the trigger because Diane refused to consider re- 
marrying him. Danny witnessed this event and would later 
tell his nurses “My daddy has a gun...To shoot people 
with...If he gets mad at them he can shoot them” (Appendix 
48, page 22). 


2. In the summer of 1982 he was convicted in Arizona for 
threatening three men with a gun. 


3. In August 1982, he coerced Diane to permit him to move 
in with her. He said if she didn't agree to this he would 
never leave her alone. After a stormy week of co- 
habitation, Steve was asked to leave. Again, Danny would 
report the violent nature of that relationship to his 
nurses in the most startling way. “Episode occurred where 
Danny grabbed nurse's neck very angrily and said "choke, 
choke. That's what you are supposed to do'.” (Appendix 48, 
page 6). 


4. On September 2, 1982, he beat Diane bloody in front of 
their children. He later testified he attacked Diane 
because she was talking to a girlfriend on the phone, 
ignoring him, and because the children were playing outside 
unattended (Appendix 74, pages 1024-1025). All that was 
true, except Diane's brother was outside watching the 
children. When Paul heard Cheryl screaming at her father 
to “STOP HURTING MOMMY!”, Paul took the children to safety. 
The friend on the phone heard the attack before Mr. Downs 
hung up the receiver. She called police. A restraining 
order was placed against Steve Downs the next day. 


5. On September 13, 1982, he followed Diane into her hone, 
angrily demanding to know why she would not remarry hin. 
Diane locked herself in the bathroom with a gun. After 
eight years of violence, she knew what was coming, so she 
fired a round into the floor of her home to scare her ex- 
husband away. Steve Downs later testified he thought Diane 
had killed herself (Appendix 74, page 1007). That 
testimony was telling of the fact that even Mr. Downs was 
aware that years of his abuse would drive a person to 
suicide. But Diane didn't kill herself OR Steve Downs! 
She just wanted to scare him away. 
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6. On October 8, 1982, Steve Downs set Diane's house on 
fire. Then he had the audacity to tell the authorities 
Diane asked him to set the fire so together they could 
collect the insurance (Appendix 74, page 1027). 

Detective Welch said that given the nature of the 
relationship and especially the brutality of the six months 
prior to the fire, the authorities were having a difficult 
time believing Diane would possess the degree of trust 
required to conspire to commit a crime with Mr. Downs. And in 
fact, Diane was never charged. 

The detective further declared that half the official camp 
believed Steve Downs attacked Diane and her children the night 
of May 19, 1983. He was not to be found that night and his 
three alibis didn't match each other. Mr. Downs had admitted 
to grand theft auto and insurance fraud (Appendix 74, page 
1026), battery (Appendix 74, pages 1024-1025), arson (Appendix 
74, page 1027), theft of weapons (Appendix 61), and assault 
with a gun. 

7.On November 7, 1982, Diane's children were living with 

Steve because her home had been burned. Diane went to 

visit her children, but wouldn't get out of her car because 

of the restraining order and Steve's temper. Steve blew 
up; lunged at Diane through the window of her car; Diane 
swung a shoe to try to dislodge him from her door, and 
drove away. The State would later have Mr. Sullivan 
testify Diane pulled a gun on Steve. But when Steve lunged 
at the car, Mr. Sullivan said Diane looked at HIM--for 
help! Steve was going to “choke-choke” her again. Diane 
drove away and still Steve hung on to her. It's no wonder 
Mr. Sullivan described Steve as very calm about the whole 


incident. Steve wasn't the victim (Appendix 95, pages 
1596-1598). 


8. Detective Welch reminded Diane of the assault her sister 
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witnessed in February 1983, in which Steve Downs broke 
Diane's tailbone (Appendix 74, page 1025). i ; 


9. And she clearly remembered the April 1983, rape that Mr. 
Downs would later refer to as “love making". 


According to Detective Welch, Steve Downs followed Diane to 
Oregon, they fought and Steve's rage took the last step on the 
path he'd been treading for a long time. He said all the 


police needed was for Diane to bear witness against her ex- 


husband. But Diane couldn't do that. Whether or not Steve 


Downs was in some way behind the shooting, the man who fired 
the weapon was a stranger to Diane. | 

The detective said if Diane would just testify against 
Steve Downs, she and her children could go home and try to put 
their lives back together. Diane asked for proof that her ex- 
husband was behind the shooting. The detective said to leave 
that up to the police. But without proof, Diane couldn't 
implicate Steve Downs any more than she could shoot him as he 
violated a restraining order threatening to beat her AGAIN. 

Diane is not a killer or a liar! As she walked away, 
Detective Welch called after her, “If you don't testify 
against Steve, you're going to lose everything.” Diane turned 
back to say, “Show me proof,” and walked away. 

The next day, on June 16, 1983, CSD terminated Diane's 
visitations with her children altogether. This termination 
was made possible by the Court when it gave CSD "temporary 
custody" of Diane's children the week before. It was clearly 
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a tactical maneuver devised by the State to "legally" isolate. 
Christie and Danny Downs from their entire family. First get 


t 


"temporary custody,” while promising the children will still 
receive much needed visits from meir parents, grandparents, 
aunt, uncles, cousins--then ten days later, after the Order 
for Temporary Custody is securely filed, abolish all visits 
with family members and enhance unlimited access by State 
officials. 

By the end of June, Detective Pond (who was in charge of 
gathering and following up on leads in the Downs case) was 
ordered to cease follow up, by Sgt. Hince. Pond, and others, 
destroyed reports that he later admitted to Judge Foote, 
"would have substantiated the Diane's version of what 
happened" the night her family was attacked (Appendix 92, page 
192). When the court examined the remaining reports, in 
camera, a year later, the "substantiating" reports were not to 
be found. (Appendix 69). 

All during this time people were calling Diane's parents 
and attorney, complaining the police weren't interested in 
their leads (Appendix 78), so Diane and her dad went 
investigating. They found that some of the information led to 
men heavier than the attacker. That was because the composite 
was flawed. Diane told Detective Tracy and Heather Plourd the 
face needed to be thinner (Appendix 91, page 419). 

So Diane changed the composite to make the face more 
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accurate in July. The change was necessary if she was ever 
going to find the man who murdered her daughter. But the 
State used that attempt to perfect THEIR faulty composite-- 
they shouted to the world "Diane changed her story!" That was 
a lie. But the Lane County authorities barter in lies. 
About this time Detective Tracy, a twenty-year veteran of 
the police force (Appendix 96, page 893) was removed from the 
case and ordered by the sheriff to talk to no one about the 
case (Appendix 91, pages 943-944). He was replaced by Doug 
Welch, who had two MONTHS experience as a detective. 
On July 13, 1983, Danny Downs, Diane's three-year-old son, 
told nurse Kimmer Morrison (Appendix 48, page 17): 
"Danny: Who shot me? 
Nurse: I don't know. Do you know who shot you? 
Danny: That man. 
Nurse: Where were you Danny? 
Danny: Outside. 
Nurse: In a car? 
Danny: Yes. 
Nurse: Are you sure? 
Danny: Yes. That man shot me." 
On July 14, 1983, Danny told Nurse P. Campbell (Appendix 
48, pages 18-19), at 0800: 


"See how strong my arms are? But my legs aren't. I can't 
walk. That man was mean to me...He shot me." 


On July 20, 1983, Danny told Nurse S. Diamond (Appendix 48, 
page 5), at 1500: 

"That nasty man with a gun shot me." I [nurse] asked do 

you know who that man is? He answered, "Jack, like Jack in 

the beanstalk." I said Jack in the beanstalk is just a 

story Danny. He asked, "Who shot me?" 
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Two things resulted from this last report. #1-It was clear 
that three-year-old Danny was spontaneously uttering memories. 
of the man who shot him and the man was a stranger to Danny. 
#2-The nurses decided Danny was only "playing" and set out to 
convince Danny his memory was "just a story." From that point 
on, the nurses refused to note Danny's spontaneous utterings 
about the man Danny saw or heard before being shot. 

In August 1984, the State received the results of the 
gunshot residue test it ran on Diane's hands the night of the 
shooting. Diane had not fired a weapon (Appendix 23). 

By the end of August, Diane's grief had become unbearable. 
Unable to deal with the death of her daughter and forbidden to 
comfort (or even see) her surviving children, Diane fell into 
a serious depression.. From August 1983, until February 1984, 
Dr. Polly Jamison counseled Diane to work through her grief. 

On October 2, 1983, Steve Downs called Diane to say if she 
wanted to see her children she should meet him at Island Park 
that afternoon. Diane went to hold her daughter in violation 
of Court-order. Steve forbade Diane contact with her son. 
Rather than satisfy Diane's dea to be with her children, the 
meeting triggered a primal craving common to mothers of all 
animal kingdoms. Robbed of her offspring, the mother's body 
chemistry demands conception. Diane was not aware of this 
phenomenon for another 10 years, but 11 days after this 
October meeting, she conceived a child and a measure of peace 
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returned to her world. 

Though she was forbidden to see her children, Diane vas 
asked by Juvenile Court Judge Gregory Foote (on the State's 
petition) to make a videotape telling Christie "it is alright 
to remember the shooting." That December 9, 1983, "request" 
was purported by the State and the media to be the magic key 
to unlocking Christie's seven-month amnesia. Diane heartily 
agreed to make the tape (and did so) believing her children 
would be home forthwith. The video was never shown to 
Christie because in it Diane told her daughter "I love you," 
and to be happy, which Dr. Peterson said was counter 
productive to the State's agenda (Appendix 89, pages 748-752). 

By January 1984, Christie still did not know what happened 
to her the night of May 19, 1983. The State was feeling a lot 
of pressure to get Christie to name her mom as the shooter for 
a critical juvenile court hearing scheduled for the middle of 
January, so District Attorney Investigator, Ray Broderick, 
took it upon himself to talk to Christie the first week of 
January (Appendix 32, pade 119). He sent everyone out of the 
room so he could be alone with Christie and when the nine- 
year-old emerged from that room (after months and months of 
not knowing what happened to her), she said, "My mom did it." 

In January 1984, Juvenile Court Judge Gregory Foote became 
the Court of Record in the Diane Downs case (Appendix 98, page 
475, line 21). Mr. Jagger made no objection to this 
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appointment, even though Judge Foote had denied every motion 
made on Diane's behalf in juvenile court, while granting every 


motion made by the State. 
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B. IMPROPER INDICTMENT 

On February 28, 1984, Diane was indicted. 

By law, onļy five of seven Grand Jurors are needed to bring 
an indictment. But that does not relieve two of the seven 
Grand Jurors from considering the evidence. To quote Oregon 
Court of Appeals Judge Edward H. Warren, in Goódwin v. state, 
116 Or App. 279 (1992): 

"A person omitted from a panel may have been able to 

express a viewpoint that would have persuaded the others of 

the jury to a particular position or to evaluate a critical 
part of the case with more scrutiny. 

We cannot say that a grand jury panel of five or six jurors 

would always reach the same conclusion as if there had been 

seven members in attendance." 

In the case of State v. Downs, the State called the Grand 
Jurors to consider evidence at least seven times, from June 1, 
1983 to February 28, 1984. Should one or more jurors be 
absent from hearing testimony, the Court "cannot say that... 
five or six jurors would always reach the same conclusion as 
if there had been seven members in attendance." 

The day before Diane was arrested (after nine months and 
five failures to indict), Diane and her brother, Paul 
Frederickson, testified for the Grand Jury. Only six jurors 
were in attendance. Without the input of the seventh juror, 
there is every reason to believe there would still have been 


no indictment, as was the case every other time the Grand Jury 


sat in attendance in this case. 
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C. ARREST 

Diane was arrested February 28, 1984, and charged with 
murder, two counts of attempted murder, and two counts of 
first degree assault. She pled not guilty and was represented 
by trial attorney, James Jagger. Mr. Jagger was the attorney 
of record during all the many Downs-family juvenile hearings. 
He was sharply aware of Judge Foote's pandering to Prosecutor 
Hugi's every whim, delay, and fancy. From June 1983 to 
January 1984, Judge Foote denied the State nothing--he denied 
Diane everything. 

Diane did not know her attorney could have and should have 
filed an Affidavit of Prejudice when Judge Foote was appointed 
to preside over the criminal case. Had Mr. Jagger any 
interest in securing a fair trial for his client, the first 
thing he would have done was have Judge Foote removed, but he 


did not. 
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D. TRIAL 
1. MELVIN BELLI 

Convinced that Jim Jagger was more interested in placating 
Prosecutor Hugi than in defending their daughter, Diane's 
parents hired an outsider with an effective history by the 
name of Melvin Belli. It was through no fault of her own and 
not for purpose of delay that Mr. Belli was required to be in 
Rome, Italy, the day the trial started, May 8, 1984. An 
associate from Mr. Belli's office, Mr. Gallagher, asked Judge 
Foote for a two-week delay so Mr. Belli could finish his 
business in Rome and return in time for the trial. 

Prosecutor Hugi objected strenuously, though he was the one 
who had delayed a year in charging Diane. In addition, Mr. 
Hugi had asked Judge Foote for numerous delays in the juvenile 
proceeding--all of which were granted--all of which served to 
buy Prosecutor Hugi time in which they kept custody of 
Christie and Danny Downs without having to charge Diane with 
a thing. 

In fact, Mr. Hugi met with Christie's psychologist, Dr. 
Carl Peterson, September 27, 1983, to discuss "strategies to 
elicit trauma" from Christie's blank memory. And he met with 
Dr. Peterson the next day to tell the doctor they had a four 
to six month deadline in which to put Christie on their team 
(Appendix 50, page 2032). It should come as no surprise Diane 
was arrested five months to the day, after that meeting. And 
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the Court had no reason to deny Diane a two-week delay so Hee 
attorney of choice could attend the trial. | 
Yet, Circuit Court Judge Gregory Foote, formerly the judge 
over the juvenile court proceedings, again bowed to Prosecutor 
Hugi's bidding and denied Melvin Belli the two weeks he needed 
to attend the trial. Defense Counsel James Jagger should have 
filed an Affidavit of Prejudice to have Judge Foote removed at 


that time, but he did not. 
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2. TIME-TABLE 

Though the State thoroughly searched the route Diane took 
to the hospital, the murder weapon has never been found 
(Appendix 63 and Appendix 80). Rather than accept the truth 
that the man who murdered Cheryl took the gun with him, the 
State contrived to convince the jury Diane disposed of the gun 
herself. 

Of course the State had a little trouble dealing with 
reality. For one thing, the photograph taken of Diane at the 
hospital showed, among other things, there was no dirt under 
her fingernails. Diane had not buried the gun in haste. It 
wouldn't do to let the jury toy with that piece of truth, so 
the State opted to destroy the photo so as not to have to deal 
with it (Appendix 102). And they quickly glossed over the 
truth that there was no scuffing or dirt on Diane's shoes that 
would indicate she'd tramped through the brush and down the 
riverbank to dispose of a weapon (Appendix 90, page 1280). 
And they reluctantly admitted there was evidence of a man at 
the scene. His shoe prints, with pronounced heel was found 
walking away from the site of the attack. Diane's shoes had 
smooth soles. 

There was that nasty little problem with timing. At least 
one of the jurors might wonder how a murder weapon could 
disappear in seconds. So the State had to create a window of 
"missing time" through which to push an innocent woman. For 
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that they produced Heather Plourd and her neighbor, Delores 
Holland. | i 

Ms. Holland testified she knows that Diane left Heather's 
at 9:40 p.m. because she heard gravel crunch in the driveway 
next door, and heard a car door slam (Appendix 76, page 439), 
while she was reading in the living room of her home. She 
says she read the last couple of pages of her book, then went 
to set the timer on her coffee pot in the kitchen (which is 
why she is certain of the time) before going to bed (Appendix 
76, page 440). 

That being the case, and Ms. Plourd not recalling what time 
Diane left the State contends that Diane cannot account for 25 
minutes lost between 9:40 p.m. when she left Ms. Plourd and 
10:15 p.m. when Mr. Inman came up behind Ms. Downs on old 
Mohawk Road. Given no more information than that, the jury 
was bound to believe that Diane had time to dispose of a 
weapon while her children lay dying. 

But that illusion was not truth. The truth is, Ms. Plourd 
testified that Diane arrived, exited her car--slamming the 
door ONCE (as heard by Ms. Holland). She entered the Plourd 
home fop about 10 minutes and waited for Ms. Plourd to finish 
the dinner dishes, then went outside to see the horse. At 
that time Danny exited the driver's door (SLAM) and Christie 
and Cheryl exited the passenger door (SLAM). They all went 
over to the horse for about 10 minutes, then returned to the 
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car. Christie and Cheryl entered through the passenger side 
(SLAM) and Danny entered through the driver's side (SLAM) . A 
few minutes later, Diane entered the car (SLAM) and left 
(Appendix 91, page 413). 

In the first place, Ms. Holland heard gravel, and heard A 
car door slam in rapid succession. A few minutes later she 
left the living room to enter the kitchen. She did not hear 
SIX car doors slam, because she went to the kitchen before 
Diane emerged from the Plourd home. 

In the second place, the crunching gravel and car door 
might have been at another neighbor's house. For Ms. Holland 
to be confident the car was traveling Ms. Plourd's driveway, 
the light beams must have attracted her attention in league 
with the sounds. And the only time Ms. Holland could have 
seen the headlights of Ms. Downs' car was when the Downs 
family turned into Ms. Plourd's driveway FROM Sunderman Road 
(Appendix 28). Due to the very long driveway at the Plourd 
home, vehicles would turn around at the house and exit going 
forward instead of backing out, therefore, it would be 
physically impossible for Ms. Holland to see the headlights of 
the Downs' vehicle as they drove away because the beams were 
pointing away from the Holland residence at the time. 

Ms. Holland did not hear Ms. Downs leave Heather's at 9:40 
p.m., she heard her ARRIVE. And since the Downs family spent 
25 minutes with Ms. Plourd after they arrived, that accounts 
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for the 25 minutes the State says Diane cannot account for. 

No one pointed that out to the jury, but their 
misperception,does not alter reality. In reality: the reason 
there was no dirt on Diane's shoes or under her fingernails; 
the reason a man's footprints were at the scene; the reason 
the murder weapon was not found after 80 people searched for 
it for 1,149 hours; the reason there was no time lost that 
night is because Diane did NOT have the murder weapon to 
dispose of, and THAT is the truth. It is simply unfortunate 
the truth has no bearing in Oregon Courts. If it had, the 
State would NOT have put so much effort into framing an 
innocent woman.  They'd have searched for the man who murdered 


Diane's daughter and carried the murder weapon away with him. 
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3. KNICK © 

The State says Diane fabricated a "bushy-haired Stranger“ 
(a term she has never used) and that Diane shot her own 
children to convince Robert Knickerbocker (AKA Knick) to leave 
his wife for her (a theory conceived by the State and 
inaccurately attributed to Diane, who finds the "theory" 
repulsive). 

In truth, Diane moved to Oregon in April 1983, in part to 
rid herself of the unstable Knick she'd left behind in 
Arizona. Diane had already taken a new lover (Appendix 93). 
She did not encourage Knick to reintroduce his disruptive 
influence back into her life. 

Diane had learned from nine months of interaction with 
Knick, that the man was consistent only in his inconsistency. 
He'd left his first wife to co-habitate with (and later marry) 
Charlene. He then left his second wife, Charlene, to co- 
habitate with (and propose marriage to) Diane. There was no 
question in Diane's mind that Knick would take another 
mistress if she married him, and that he'd move on again. 
That's why Diane wouldn't agree to marry unless Knick first 
signed a premarital agreement that when they divorced, Knick 
would take nothing from their marriage. Knick never signed 
the premarital agreement and Diane never married him. 

Yet that didn't stop Knick from asking Mr. Frederickson for 
a job and for Diane's hand in marriage (Appendix 81, page 
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1474). This unexpected proposal took Diane by surprise ata _ 
large family gathering. Knick had NOT signed the premarital 
agreement, but that didn't stay his pursuit of Diane, knowing 
she was moving 1200 miles away. 

As was his habit, Knick failed to take into consideration 
what Diane or his wife had to say on the matter. Diane had a 
few lovers, which Knick refused to acknowledge (Appendix 81, 
pages 1508, 1520). Most were married because Diane had no 
desire to remarry. She was still trying to extricate herself 
from a bad relationship with Steve Downs and was in no hurry 
to repeat the mistake. Diane didn't ask Knick to leave his 
wife. He freely admitted HE decided to ask for a divorce on 
his birthday without consulting Diane, who was out of town 
(Appendix 81, page 1466). 

Likewise, Charlene had no intention of letting Knick 
divorce her (Appendix 81, page 1518, line 15). She attacked 
her husband and ripped his neck open in a jealous rage 
(Appendix 81, page 1520), tearing from his neck the gold chain 
he still wore from his first marriage (a gift from his first 
wife). 

In fact, Knick admits Diane took that gold chain as 
collateral against a $500 LOAN she made to him. And after 
Diane left Arizona she didn't call Knick to inquire about his 
love, but rather about when he would repay the $500 (Appendix 
81, pages 1479-1480). 


Case History Page 26 


25 


26 


The roller coaster ride had nothing to do with Diane's 
children and Diane knew it. It was all about Charlene wanbing 
Knick--Knick wanting Diane--and Diane wanting a return to the 
peace she had before Knick asked his wife for a divorce. 

Charlene would call Diane at all hours of the day and night 
to threaten violence if Diane continued on with her husband. 
But Diane was not the one dragging Knick out of Charlene's bed 
every morning intent on making or breaking his relationship 
with another woman. 

Knick's habit of turning on and turning off their 
relationship was known to Diane long before he admitted it in 
court a year later (Appendix 81, page 1520, line 21): 


“Q. Do you remember it would have been around say November 
19th of ^82 that you would have left Charlene at one time? 


A. I believe Charlene and I had a big blowout around 
Thanksgiving and I left, called Diane. 


Q. And in fact this would have been about the time that 
Charlene broke a bottle of liquor that you had. You left 
and you and Diane Downs spent an evening at a motel? 


A. Yes, sir. 


Q. It would be about November 20th that you would have gone 
back with Charlene, what, the next day? 


A. I was still living in the house, yes, sir. 


Q. But you told Diane Downs to go ahead and get an 
apartment? 


A. I don't recall telling her to get an apartment. She got 
an apartment and I was going to move in with her. 


Q. Do you remember about two days after that the two of you 
signing a lease on the apartment? 
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A. Yes, I had to go and sign the lease, yes, sir. 

Q. Do you remember probably about four or five days after 
that you told Diane to tell Steve that she was Knick's 
woman quote unquote, do you remember anything like that? 


A. I told Diane before, but I certainly didn't tell her to 
tell someone else. 


Q. Do you remember a couple of days after that, December 
1st, you came back from a trip? Basically then at that 
time it was -- the situation was down. 

You indicated you were not going to get a divorce? 

A. Yes, I had filed for divorce and then I canceled it. 
Q. Do you remember about December 3rd, a couple days after 
she -- Diane Downs telling you to just go away, that just 
wasn't going to work, just get away basically? 

A. We broke it off, yes, sir. 


Q. Do you remember the next day, December 4th, that you 
came by to initiate it and to have some intimacy? 


À. Yes, sir. 


Q. Do you remember a few days after that, December 11th, 
you came by to initiate something more and she said no? 


A. I just remember one time, sir. 

Q. Do you remember around December 13th then, a day or so 
after that, you were taking a position that you and Diane 
Downs couldn't work things out and so you should split, 
separate, whatever words you used? 

A. We split several times. I'm not sure of the date. 

Q. Do you remember it would be about the next day, December 
13th, that you came by on your own to suggest some intimacy 
and getting back together again. 

A. Came by where? 

Q. Her place, her apartment? 


A. Her apartment, yes, sir. 
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Q. Do you remember the very next day, December 15th, you 
taking the position that there wouldn't be any more- 
intimacy, that it was off and 'we're not going to be 
involved any more”? 

A. It was uphill, downhill, off and on. 
Q. Sometimes on a daily basis? 
A. Yes, sir, on both sides, yes, sir. 


Q. A lot on your side. You say, "We've got to break it 
off," and the next day you come by and try to initiate it? 


A. Yes, sir. 


Q. In fact, it was back on again around December 16th. 
Do you recall that? 


A. I don't recall dates, but, yes, sir, it was on and off, 
on and off." 


So while Knick wants society (and especially his wife, to 
whom he was being unfaithful) to believe Diane was obsessed 
with him (and that somehow he was the hapless victim in the 
relationship), the truth of the matter was much different. He 
was leaving his wife's bed at 5:00 a.m. every other morning to 
go to Diane's apartment, half the time to terminate the 
relationship with Diane, half the time to resurrect it--ON HIS 
WHIM--because there was just something about Diane that made 
it impossible for him to leave her alone (Appendix 81, pages 
1466-1468). 

He claims Diane was always pushing him, but then admits HE 
made these decisions. Diane never offered ultimatums or 
threatened to leave. She was laying asleep in her bed when 
Knick would wake her up to say HE had decided one way or the 
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other. No one was pressuring him for anything. When asked by 
Jim Jagger (Appendix 81, pages 1519-1520): | 


"Q: What was the reason that Diane Downs gave for leaving 
Arizona and going to Oregon? 


A: So that I could make some decision as to what I wanted 
to do as far as leaving my wife, coming to Oregon, marrying 
Diane, whatever." 

Diane knew Knick would show up on her doorstep when least 
expected and that his insecurity combined with his obsession 
for her would tax her sorely. So Diane kept a "journal" 
tailored specially to soothe Knick's ego when he appeared at 
her front door. She didn't mail these words to him, because 
she did not want to encourage him to join her in Oregon. 
Knick had the unbalanced obsession with Diane--not the other 
way around. 

In the absence of a motive for murder, the State needed to 
say Diane was so in love with him that she'd shoot her own 
children to win his affection. In order for that twisted 
logic to work, Knick would have to dislike children or feel 
that Diane's children were an obstacle to their relationship. 
But as Knick testified, neither was the case (Appendix 81, 
pages 1509-1513): | 


“Q. Your relationship with her was a sometimes on-again and 
off-again relationship, wasn't it? 


A. Yes, sir. 
Q. And you say part of that was the reason that you just 


couldn't decide what you wanted to do, isn't that correct? 
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A. Yes, sir. 


Q. You did communicate with her on a number of occasions 
that the children might be all right, huh? 


“A. Oh yes. I have nothing against children. 1 just do not 


want any of my own. 


Q. Exactly, and I guess that's what I wanted to follow up 
for a minute. You actually like children, don't you? 


A. Yes, sir, I do. 
Q. That was clear to her, wasn't it? 
A. Yes. 


Q. In fact, you and Charlene would sometimes have children 
over to your place that were relations, isn't that correct? 


A. Yes, I'm also a godparent. 
Q. And you would enjoy the times that you spent with them? 
A. Yes. 


Q. And that was conveyed to Diane Downs either directly or 
indirectly that you enjoyed those times, wasn't it? 


A. Yes. 

Q. You just did not want to give birth to children that 
would then carry with it a lifetime responsibility, isn't 
that correct? 

A. That's correct. 

Q. Diane Downs also made it clear to you that she did not 
care to have you be a father to the children, isn't that 
true? 

A. That's what she said, yes. 

Q. You made it clear to her that the reason you were not 
going to be with her though was simply because you loved 
Charlene better, isn't that true? 


A. I told her that on one occasion, yes sir. 
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Q. And during that occasion did you not indicate to her 
that it was because of the children? E 
You indicated it was because you happened to love Ghabicde 
more than you loved her? 


A. On that occasion, yes, and on other occasions because I 
didn't want to be a daddy and move to Oregon. 


Q. You didn't want to move to Oregon. You would go further 
and indicate you had a good job there. You didn't want to 
lift up your roots and to go to a different place and have 
different job responsibilities too? 

A. Yeah, I had just done that." 

The only obstacle to the relationship between Diane and 
Knick was 1200 miles of United States countryside. And Diane 
was the one who had put that distance between them--not Knick. 
Diane asked for the transfer that would move her out of state, 
away from Knick. She took a second transfer three weeks 
before she and her children were attacked in order to put her 
in a better position to become a postmaster (Appendix 91, page 
412). She was shopping for a new home (Appendix 72, page 683, 
lines 1-4). She was not dwelling on Knick. 

Diane took a new lover--not Knick. Diane was meeting new 
friends and taking her children to the coast and getting her 
pilot's license and reestablishing her business--not Knick. 
Diane had a full productive life--not Knick. But the State 
refuses to see that, just as it refuses to admit Diane fought 


with a real gunman to save her children. 
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4. DANNY — 

During the time Daniel Downs was in the hospital, he said 
and did things which were noted in the Psych/Soc section of 
the medical records by all the nurses. These observations 
ranged from describing Daniel's moods to logging conversation 
he initiated. Trial counsel offered these hospital records 
(of observations made by a person within the normal course of 
business) into evidence. The State took exception to certain 
reports in which the nurses noted Daniel talking about the 
mean man who shot hin. 

The State argued that since Daniel was only three and one- 
half-years old, he would not be a competent witness and could 
not be cross-examined (Appendix 68). The Court determined 
THOSE medical reports were inadmissable, while another 300 
medical reports written by the same nurses were admissible: 

(The Court): "Well, with respect to the reference to Judy 

Patterson [nurse], I'm going to overrule that [State] 

objection. I believe that comes within the business 


records exception Rule 803 (6). 


That is an observation made by a person within the normal 
course of business... 


With respect to the statements attributed to Danny, I'm 
going to sustain that objection. I believe that even 
though they're made, the entries are made in the normal 
course of business and the person making those records 
falls within the exception, the declarant in this, Danny 
Downs, does not fall within that exception..." 


Clearly, when examining the medical reports, written by the 


nurses in the normal course of their duties, the question of 
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competence falls to the author of the records. The nurses y 
could have been called to verify they wrote what they hearä 
and nothing more, | 

Some might defend Judge Foote's abuse of discretion with 
the excuse that he'd only been a criminal trial judge four 
months when the Downs trial began. This being his first 
murder trial he was bound to be a little uncertain of himself 
and rely a little too heavily on the prosecution for 
direction. While charity is noble, Diane would ask those same 
defenders if they would feel as charitable if they were 
spending 25 years in prison for a crime they didn't commit, 
because the judge was "excusably a novice." There can be no 
excuse for judicial error, when it costs a woman her life and 
her children their sanity. 

If the Court believed there was a question concerning the 
integrity of Danny's statements on these three days, why 
didn't the Court rule ALL Danny's statements inadmissable, 
from May through August? And what about Christie's 
statements? And Diane's? What indication did the Court have 
that Christie's and Diane's statements recorded by nurses in 
the course of business, were any more competent? None at all. 
And the Court had no evidence to suggest Danny's statements to 


nurses lacked integrity. 
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5. GUNSHOT RESIDUE TEST 

A test for the presence of gunshot residue conducted on 
Diane's hands the night of the shooting, returned a negative 
result (Appendix 23). She had not fired a gun. 

Detective Antoine also performed a trace metal test on 
Diane's hands to “detect the presence of trace metals left 
after someone has touched or held something metallic” like a 
gun (Appendix 65). This test confirmed Diane had not held a 
gun. 

This reality did not serve the State, so they produced a 
witness (Ms. Patterson) to testify that Diane Downs entered 
the hospital bathroom, left the door open, and ran water in 
the sink (Appendix 87, page 476). That testimony was left 
unchallenged by Mr. Jagger. 

As Ms. Patterson left the stand, Diane complained to her 
attorney that Ms. Patterson had lied under oath. Mr. Jagger 
said it wasn't enough to know a witness had lied, but she 
would have to prove it. 

The next morning Diane appeared in the courtroom with a 
police report written by Detective Pond a year earlier, in 
which Ms. Patterson was sure Diane had gone nowhere near the 
bathroom the night of the shooting (Appendix 62). Mr. Jagger 
read the report and said, "You were right." Diane then 
replied, "So, put her back on the stand and make her tell the 
truth." Mr. Jagger explained it was not his turn to call 


Case History Page 35 


witnesses, but when his turn came, he still didn't call Ms. 
Patterson to set the record Seiont for the jury. 

In 1991, Mr. Hugi would claim the hand-washing incident 
wasn't a major issue in the 1984 trial, though he raised the 
issue no less than three times. He said Mr. Jagger didn't 
really need to waste time defending against the State's 
implication that Diane had washed her hands of gunshot 
residue. A reasonable man would be led to wonder if Mr. Hugi 
imparted that concerned, fatherly advice to Mr. Jagger when 
Diane produced the exculpating police-report. Something 
guided Mr. Jagger's decisions. When it was time to defend his 


client, Mr. Jagger still didn't call Ms. Patterson to testify. 
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6. FINGERPRINTS 

Fingerprints and palm prints were lifted from the murder 
scene (car) in 1983, and were compared to finger and palm 
prints of Diane in March 1984 after her arrest (Appendix 22). 
This evidence was withheld from Diane until June 1991, though 
trial counsel, in June 1991, claimed he received a copy of 
this report prior to trial in 1984 (Appendix 100, pages 424- 
429). 

Examination of the fingerprint report reveals the State 
took special care, to NOT identify the man described by Diane 
as her family's attacker. If the State had not fingerprinted 
the car at all, they might be able to claim Arizona v. 
Youngblood, 488 U.S. 51 (1988), that the police had no 
obligations to investigate on behalf of the Diane. But the 
fact is, the police DID fingerprint the car, from grill to 
trunk and in between. Inside, outside, top to bottom. 
Everywhere, EXCEPT the door through which Diane reported to 


police, the male stranger had passed. 
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7. DETECTIVE POND 

In another incident, Detective Roy Pond destroyed reports 
which would have "substantiated the defendant's version of 
what happened". Initially, Detective Pond testified "there 
was a lot of miscellaneous things that were thrown away" 
(Appendix 92 page 173) in response to questions about reports 
and notes from leads in the murder case. 

There seemed to be a question whether NOTES were discarded 
or REPORTS were. Clearly, the question was answered when the 
Court voir dired Detective Pond (Appendix 92, page 192): 

"OQ. Are you telling me that then at the time that you made 

those contacts or wrote those REPORTS that the people 

described in those REPORTS or the incidents described in 
those REPORTS still as far as you were concerned may have 
substantiated the defendant's version of what happened? 

(emphasis added) 

A. ...yes...I obtained all the information I could up to 

the time that Sergeant Hince told me to disregard any 

further follow-up... 


Q. (Jagger) When was that? 


A. ...middle of June or last of June..." [the shooting was 
May 19th] 


The Court, expecting to find the "substantiating reports" 
Pond testified about, examined the withheld police reports in 
camera (Appendix 69) and found "only three [reports] 
that...even remotely supported...the defense." 

Therefore, after Detective Pond testified that the police 
REPORTS  "substantiated the defendant's version of what 
happened", and after the Court found no reports as described 
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by Detective Pond, trial counsel should have been alerted to 
the fact that Detective Pond and others discarded the. 
substantiating reports along with the "miscellaneous things 
that were thrown away." In light of the fact, this destroyed 
evidence was both exculpable and impossible to recreate, trial 
counsel should have moved the Court to throw out the case 


against Diane and release her. He did not. 
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8. CHRISTIE 

Christie Downs was eight-years old when she was injured and 
nine-years old when she testified. As a rule, any child under 
the age of ten prompts counsel to question the competence of 
any testimony that child might give. Even on a worldwide 
scale, the age of accountability is considered to be twelve 
years old. Children under the age of twelve may cognitively 
grasp the concept of "truth" and "lie", but lack the 
conscience which compels people to apply the concept to their 
lives, or the strength to maintain the truth when adults 
coerce her to lie. That is the reason effective trial counsel 
challenges the competency of a nine-year-old child to testify 
in a court of law. Mr. Jagger failed to challenge that 
competency. 

Trial counsel cannot argue that he had no idea Christie's 
testimony was incompetent. Christie testified she was shot 
while sitting behind the driver's seat (Appendix 72, pages 
671, 683). Mr. Jagger knew, from State generated reports, 
that Christie was laying down behind the front-passenger seat 
(as shown in Appendix 26), which means she could not see the 
man shooting her, though she would be able to see her mom, 
outside the car, through the side window, where Diane had been 
thrust by the man who shot Christie. Christie testified she 
could see her mom when she (Christie) was shot, and her mom 
was "not close" (Appendix 72, page 691). 
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It was proven by the State that the man who shot Christie 
held the gun within 6" to 9" from her. Placing the brinsislen 
in correct position to satisfy coordinates and Cru lectori 
Christie would not be able to see or identify the man who was 
close enough to attack her, because the seat blocked her view 
of him, but would have a clear view of her mom, who was "not 
close" enough to be the attacker, because she was outside the 
car. 

At this juncture, trial counsel should have moved the Court 
to declare Christie incompetent to testify, having proved that 
Christie was clearly confused about how her injuries were 
sustained, but he did not. 

In the spring of 1986, Christie confided to school mates 
that she'd been coerced to lie in court, to implicate her 
mother (Appendix 1-2). At least two of those school mates 
reported Christie's tortured confession to their mother 
(Appendix 3). It can safely be presumed, other children told 
their parents, and that some of those parents reported the 
disturbing revelation to State's Attorney, Prosecutor Fred 
Hugi. What is known for a fact, is, Prosecutor Fred Hugi took 
physical custody of Christie and Danny shortly after 
Christie's confessions to her school mates, and he officially 
adopted them in the summer of 1986. This coercion came to 
Diane's attention in January 1989 (Appendix 39). 

According to Mark Andresen, Christie showed him a picture 
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of the man who shot her. This recollection was confirmed by 
Virginia Andresen, who specifically recalled Christie had 
actually sketched the picture herself. This calls to mind the 
composite Dr. Peterson had Christie sketch, March 5, 1984 
(Appendix 29). While Christie's reclining position at the 
time of the shooting would have prevented her seeing the man 
as he shot her, it would seem she has some recollection of 
him. 

Study Christie's composite. The shooter is left-handed! 
He is wearing a long-sleeved, solid colored jacket. Diane was 
wearing a plaid, flannel shirt, with the sleeves rolled up. 

Examination of Christie's other sketches shows she pays 
particular attention to detail--stripes and plaids (Appendix 
50, pages 2020,2022). Her omission of stripes and plaids on 
the murderer's long sleeves, proves Diane's arm was not 
holding the gun that shot Christie. 

Moreover, Christie's attacker wore bangs over his forehead 
and short hair, which agrees with Diane's recollection of the 
man who attacked them (Appendix 30) and agrees with the 
photograph of the man who was, unbeknownst to her, confessing 
to the murder of Cheryl (Appendix 31). Diane wore longer hair 
and no bangs. 

It has also became hauntingly clear that Christie did see 
the man's face, though she appears to repress that memory 
(whether consciously or subconsciously). Compare the eyes of 
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the man described by Diane to the eyes forced out of 
Christie's subconscious by Dr. Peterson. They are the same-- 
they are the murderer's eyes --they are NOT Diane's eyes. 

It can't be known for sure if Christie reported this man to 
police month after month, only to have her speech repressed, 
or if her memory of this man is so buried in fear, that it 
only sneaks out occasionally. But one thing can't be denied: 
Somewhere in Christie's memory is the left-handed man with the 
Levi jacket, the down cast eyes, and shag haircut, who shot 
her. 

The truth has no place in Oregon's courts, where children 
are kidnapped by prosecutors and coerced to imprison their 
parents unjustly--we might as well be living in Stalinist 
Russia or Nazi Germany. The children are left to suffer, with 


the truth unspoken. 
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9. BALLISTICS 

The State claimed, two cartridges (E14A and E14B) allegedly 
removed from Diane's apartment, bore extractor marks identical 
to the extractor marks left on the casings by the murder 
weapon. Since the murder weapon was not found, the State said 
the cartridges put the murder weapon in Diane's hand. They 
say the cartridges were manually worked through. the murder 
weapon, and later found in Diane's apartment. 

The State never said why Diane would remove two cartridges 
from a gun and plant them in her own apartment before she set 
out to murder her family with a partially empty weapon--but 
then, most of Lane County's theories were half baked. For 
example: 

Why would Diane shoot her children IN her brand new 
sports car, when she had a perfectly disposable, 3-year-old 
Ford Fiesta sitting at home, she could have driven that 
night? 

Why would she use a .22 semiautomatic--which she didn't 
have--when she had a .38 revolver in the trunk of her car? 
The .38 revolver would have done more bodily damage and 
would not have left casings (evidence) behind (Appendix 90, 


page 1271). 


Why not run the car into the ditch to ensure their 
deaths? 


Why take them to the hospital? Diane could have 
stopped at any house along the road; ate up ten minutes 
behaving "typically hysterical" in someone's living-room 
before making it clear her children were dying in the car; 
a "faint" would have been "perfectly reasonable" and would 
have been good for another five minutes delay before an 
ambulance could have been summoned to gear-up, get 
directions, and make heads or tails of the situation. Why 
get the children to the hospital in ten minutes to save 
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them, when no one could have faulted her for ensuring their 
deaths with numerous creative delays. 


Why shoot them at a11?! She had never abused or 
neglected her children in all their nine years. Why would 
Diane shoot them for a man she'd known nine months? A man 
she'd left in Arizona for a new lover who lived a mile 
away. 

Ludicrous, but such were the State's allegations. 

Prosecutor Hugi brought in California Criminalist John 
Murdock to examine the casings and cartridges alleged to be 
connected to this case. When Mr. Murdock conducted his tests 
in June 1983, he noted that all attempts to connect the 
casings to the cartridges failed. But in June 1984, Mr. 
Murdock testified that his tests proved the marks on the 
murder casi nds were identical to marks on the cartridges 
allegedly removed from Diane's apartment. 

Defense Counsel Jim Jagger made no attempt to ask Mr. 
Murdock why his notes document no match and why he testified 
there was a match. The jury never knew Mr. Murdock perjured 
himself and that in fact the cartridges had never been in the 


murder weapon. 
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10. AMY 

Upon returning to the County Jail after her first day on 
the witness stand, Diane was handed a letter from the Court 
indicating the child she carried in her womb would be taken 
into the custody of the State the minute it was born. 

The next day Mr. Jagger informed the jury of this impending 
termination by asking Diane to tell it all (Appendix 73, page 
1860). It served no purpose except to negatively influence 
the jury. After all, not only is the Trial Court apparently 
biased, based on the way he settles disputes, but now they 
have evidence that yet another judge has already condemned 
Diane and taken steps to seize her unborn child. 

The unspoken message is: Diane Downs is guilty and the 
jury proceeding is just a minor technicality that must be 
suffered--a means to an end. And that subtle message was 


delivered by Defense Counsel James Jagger. 
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11. CHARACTER ASSASSINATION 
It should come as no surprise, the picture Mr. Jagger 
painted of his client was anything but accurate. For four 
days Diane was asked questions carefully designed to depict 
someone she was not. Everyone experiences positive and 
negative events in life. That's what makes us well balanced. 
But Mr. Jagger never asked Diane to talk about the positive 
things in her life: 
Bluebirds (girl scouts) when she was seven; 


Attending a Blackfoot religious ceremony when she was 
eight; 


Summer church camp; 
Sunday School teaching; 


Winning second prize twice in the district and regional 
science fair in the seventh grade; 


Being elected the smartest girl in her class by all her 
teachers in the eighth grade and being permitted to go to 
the State Capitol as a reward; 

Hay rides; 


Playing her flute in competition on the radio when she was 
14; 


Moving to a farm and getting a horse when she was 15; 
Climbing the Aztec ruins in Mexico City when she was 
sixteen and being trusted to enter one of the underground 


excavations only the authorities knew about; 


Attending football games and pizza parties in high-school; 
etc. etc. 


Mr. Jagger never let Diane talk about the positive parts of 
her world. The times Diane tried to get out of the negative 
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net Mr. Jagger had woven around her, he cut her off. 

This left the jury with the impression Diane is a 
miserable, lonely, despised, and rejected creature, ill fit 
for life and poorly matched for society. This is not an 
accurate picture of Diane. And half-truth is no truth. 

Diane agonized for years the way her attorney created a 
being that was not her, at the expense of her true self. She 
never understood until 1991, that Mr. Jagger planned his 
strategy WITH the prosecutor. Then it was all clear. The 
author of destruction and suppression, Prosecutor Hugi had 
fabricated a convictable persona and his cohort, Mr. Jagger, 
delivered it. 

It is more than Mr. Jagger's failure to call character 
witnesses for his client. That might classify as a "goof,” 
but it goes much deeper than that. Mr. Jagger didn't just 
fail to present a defense, he actively sabotaged any defense 
that rose of its own accord. He got away with it because 
Diane was too unskilled to recognize betrayal and it didn't 
serve the State's interest to "recognize" it. 

This Court MUST recognize it and denounce it. How can the 
public be expected to abide by the laws when our own officers 


of the court aren't expected to? 
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12. DR. POLLY JAMISON 

Dr. Polly Jamison stood ready to testify on behalf "d 
Diane, whom she'd counseled since August 1983.  She'd become 
greatly concerned when she read in the newspaper that 
Prosecutor Fred Hugi told the jury she had labeled Diane a 
deviant sociopath. The claim was criminally slanderous. Its 
design was to convince the jury Diane was a psycho, capable of 
murder. The lie was necessary, because it stands to reason, 
psychologically healthy people don't kill their children. 

Dr. Jamison waited in vain. Diane's attorney never called 
the doctor as a witness, explaining that he "didn't want to 
put her and her family through the trial" (Appendix 10 and 
11). So Mr. Jagger allowed the jury to deliberate with the 
false impression that Diane had been diagnosed a deviant 
sociopath. He never even objected to the allegation made by 
the prosecutor. 

Barred from the stand, Dr. Jamison took her written 
objections to Prosecutor Hugi (Appendix 40, page 1): 

"I want you to know that I did not diagnose Diane with that 

diagnosis--plus--Diane's score on the Pd scale (scale #4) 

is within normal limits. 

I need to register a protest regarding this issue--I am 

very unhappy w/ the jury being left w/ the impression that 

I gave that diagnosis to Diane. 

Why didn't you let me testify..." 

A copy of this letter accompanied a short note to Mr. 


Jagger (Appendix 40, page 2), and Judge Foote, June 13, 1984, 
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the first day of jury deliberations. Not one of these 
officers of the court did anything to correct the jury's false 

impression. They allowed the jury to continue deliberation, 

knowing a mistrial was in order. 

In 1991, David Brewer, a juror who deliberated Diane's fate 
in her 1984 trial, came forward to say he and another juror 
had decided to acquit Downs by the close of the State's 
presentation. It wasn't until Prosecutor Hugi said Dr. 
Jamison had labeled Diane a deviant sociopath that Mr. Brewer 
changed his mind. That disinformation was alleged by Mr. Hugi 
the third day into Jim Jagger's defense and it was never 
objected to by Mr. Jagger. 

Mr. Brewer stood ready to testify in June 1991, that it was 
because of Prosecutor Hugi's lie that he changed his mind to 
convict and that he alone was responsible for silencing the 
dissenting votes of two other jurors (Appendix 97). Mr. 
Brewer freely declared that Diane Downs would never have been 
convicted except that he believed the lie Jim Jagger permitted 
Fred Hugi to enter into the record. 

The State's own witness, Dr. George Suckow and Dr. Polly 
Jamison denounced Prosecutor Hugi's practice as improper and 
unethical (Appendix 101 and 104). A conviction founded on 


lies is no conviction at all. 
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E. JURY DELIBERATION 

The jury was sequestered for deliberation June 13, 1984. At 
6:00 p.m., on,June 16, 1984, after four days of deliberating, 
the jury foreman, Daniel Bendt, sent a note to Judge Foote, 
stating the jurors were deadlocked and there was no hope of 
resolution. At 6:30 p.m., Judge Foote, knowing Father's Day 
was six hours away and that the jury would be sequestered 
until he released them, ordered the jurors to continue 
deliberating until they'd reached a unanimous decision. There 
were two problems with those jury instructions (Appendix 79): 

(1) The jury HAD reached a "unanimous decision"--they were 
all agreed they were deadlocked. 

(2) When the Court ordered the jurors to continue 
deliberating until they reached a unanimous decision, he was 
directing them to tender a guilty verdict. A verdict to 
acquit requires only ten votes, not a unanimous twelve. 

The Court's pressure-cooker tactic designed to turn up the 
heat in the jury room and then seasoning the pot with his own 
expectations, served to produce a verdict made to order by the 
Court. Diane does not accuse the Court of intentionally 
tampering with the jury verdict anymore than a drunk driver 
intends to run down a pedestrian--but that's what happened. 
The jury remained divided another six (6) hours before they 
returned the prescribed, unanimous verdict of guilty, on June 
17, 1984, at 12:15 a.m. Father's Day (case no. 10-84-01377). 
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F. DOWNS/PROCTOR GUN FOUND 

Shocked by the realization that his innocent daughter had 
been convicted, Diane's father, Wesley Frederickson, run ad 
in Arizona's most widely read newspaper, offering a reward for 
Ruger #14-76187. That was the gun Oregon officials had 
convicted Diane with in absentia. Mr. Frederickson's daughter 
said the gun was in Arizona with her ex-husband and he 
believed her. He ran the ad. 

Almost immediately, the gun turned up in Prescott, AZ, 
August 8, 1984 (Appendix 43). Mr. Frederickson notified Lane 
County authorities of this discovery. It was reported that 
Lane County contacted Detective Diffendaffer of Prescott, 
Arizona, who investigated the finding of he jun and that the 
man did not have the gun (Appendix 56). On January 2, 1996, 
in a telephone conversation, Detective Diffendaffer told Mr. 
Frederickson that he did not handle the case, but that Lane 
County Detective Tracy handled the investigation in Prescott 
by himself (Appendix 36 and Appendix 41). No police record 
was made of that investigation, which according to Lane County 
authorities revealed the finding of the gun as a hoax. The 
gun was seized by Lane County, and Mr. Frederickson could get 
nothing from them, though that new evidence should have barred 
the upcoming sentencing procedure and overturned Diane's 


conviction. 
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G. SENTENCING 

Trial Court initiated the sentencing process August 28, 
1984. Part of that order is a clause that indicates the 
Court's intent to impose restitution at some future date. Per 
ORS 137.010 (5), the judgment contains the entire sentence. 
And according to ORS 137.106 (1), restitution is part of the 
sentence. Therefore, the August 28th order was not the final 
judgment because it did not yet contain the complete sentence. 

Diane was transported to prison August 29, 1984. The 
notice of appeal was filed September 19, 1984. In violation 
of ORS 19.033, after losing jurisdiction to the Appellate 
Court, the Court conducted a restitution hearing, on October 


29, 1984. 
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H. ALTON REPORT 

In December 1984, DA Investigator Paul Alton generated a 
report in which the State admits the gun they used to convict 
Diane was not the murder weapon (Appendix 60). Aside from 
that admission, not one fact in the report is true. In 
response to queries about Ruger #14-76187 on the NCIC, the FBI 
responded in the last paragraph, “However, the NCIC Gun File 
contains no record under the indentifiers provided” (Appendix 
38). The Department of the Treasury (ATF) responded, “The 
initial search failed to locate any information relative to 
serial number 14-76187" (Appendix 35). In the most highly 
publicized case in Oregon history, Lane County was not looking 
for the weapon they used for a conviction. How did John 
Hansen of Riverside County know to contact anyone in Oregon or 
anywhere else about Ruger #14-76187? He didn't! The gun was 
not taken in that drug raid. There was no record of Ruger 
#14-76187 in the warrants or warrant returns. 

Dodie Harmon, Deputy District Attorney, who prosecuted 
Benito Benavides said if Ruger #14-76187 had been seized in 
the drug raid she would have prosecuted for possession of that 
weapon. She did not. Ruger #14-76187 which was alleged to 
have been seized in that drug raid in October, 1984 was never 


there. It was seized in Prescott, Arizona in August, 1984. 
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I. APPEAL | 

The appeal was filed in this case and AWOP'd, State y, 
Downs, 83 Or App 698 (1987); 733 P2d 119; 303 Or 370 (1987). 
See Abstracts of Record, 4 and 5. 

In 1987, Diane filed for Post Conviction relief (Downs v. 
Schiedler, 87-C-11753). The reviewing court voided the 
restitution order, pursuant to State v, Rickey, 97 Or App 41 
(1989) and State v. Bonner, 307 Or 598 (1989), thereby leaving 
State v. Downs, 10-84-01377, with an incomplete sentence and 


no final judgment. No other relief was granted (Abs. 9). 


Diane appealed from that decision and was AWOP'd, Downs v. 


Schiedler, 124 Or App 211; 861 P2d 1046 (1993). Supreme Court 
denied review, 318 Or 582 P2d (1994). See Abstracts of 
Record, 10 and 11. 

In 1992, Diane presented newly discovered evidence to Trial 
Court. Final judgment has never been filed in this case, so 
the motion to introduce new evidence was presented in a timely 
manner. Trial Court dismissed Diane's motion before all 
pleadings were made (Abs. 15). Diane appealed from that 
premature decision. The Court of Appeals dismissed Diane's 
appeal three weeks before Appellant's opening brief was due. 
State v. Downs, Or App; P2d (1992). See Abstract of Record, 
18. 

In 1995, Habeas Corpus relief was sought because Diane was 
not released from prison in 1992 when the Post Conviction 
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boure voided the judgment against her (Downs v. Hoyt, 94-C- 
14165). The Court dismissed Diane's petition without 
reviewing it (Abs. 19). Diane appealed from that decision and 
was AWOP'd, Downs v. Hoyt, 137 Or App 633; P2d (1995). Review 
was denied by the Supreme Court, 322 Or 489; P2d (1996). See 
Abstracts of Record, 22 and 23. 

It is important that the court notice the Oregon Appellate 


Courts never justified their decisions to rule against Diane. 


Not once did they offer a legal authority for affirming the 


lower court's decisions. They never gave an opinion. Every 
time it was "you lose and we don't have a reason why." That's 
because there was no legal reason to deny Diane relief, and 


this Court will see that. 
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J. MURDERER'S CONFESSION 

Leading away from the murder scene were footprints thab 
State-experts, had to admit were not made by Diane's shoes. 
The prints were made by a man's shoes with pronounced heels. 
There was evidence of the man Danny told the nurses about--the 
man Diane reported to police--the. man who shot the Downs 
family. But the State refused to investigate that evidence. 
It was another 10 years before Diane and her family would 
learn the truth behind that telling evidence. 

In August 1993, Fran Wirta notified Diane that she knew the 
man who'd attacked the Downs family the night of May 19, 1983. 
As a result, Diane's father, Wesley Frederickson, flew to 
Oregon to meet with Ms. Wirta and tape record her statement 
(Appendix 7). During this interview, Mr. Frederickson learned 
that Fran Wirta's son-in-law, James Clair Haynes, had made 
numerous confessions to her, her daughter (his wife), and over 
a dozen other people, that he was the male stranger who shot 
the Downs family. Ms. Wirta's tape-recorded statement was 
later condensed into Affidavit form (Appendix 18), as was Dan 
Newby's, Phyllis Haynes', and others (Appendix 8, 12, 13, 14, 
16,19). 

It quickly became apparent that some of the other people 
were willing to disclose Jim Haynes' reasons for committing 
murder as well. According to Clayton Nysten, Jim Haynes was 
hired to kill Diane, because the latter saw something she 
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wasn't supposed to see. 

While Diane denies she ever witnessed anything that wouid 
bring death dọwn on her, she can't dismiss the fact that crime 
bosses hired James Haynes to kill someone and that James 
Haynes then shot her and her children. Was it a case of 
mistaken identity? Did James Haynes stop the wrong woman and 
not realize it until it was too late to undo what he'd done? 
Did he later claim Diane to be the target, rather than admit 
he "hit" the wrong woman and her sleeping children? 

Or was Diane Downs the right target after all? Organized 
criminals don't work in a vacuum. This particular group 
operated along the I-5 corridor from Washington, through 
Oregon, into Northern California. They had to have contact 
with other organizations and it is within the realm of 
possibilities that a contract for murder can be bought in 
Arizona and sold through the right channels to satisfy their 
goals. Did someone with $25,000 and a grudge hire the man who 
hired James Haynes? Was "the woman who saw something" just a 
story given to disguise the real motive, and thereby the 
motivator? 

One thing is certain: Diane didn't have $25,000 in 1983--or 
ever, for that matter--and she certainly wouldn't pay someone 
to shoot her family, then drive her children to the hospital 
to save them and accurately describe the shooter and his car 
to the police. 
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Furthermore, nine-year-old Christie's independant 
recollection, forced from her unconscious mind by Dr. Beterüdn- 
on March 5, 1984 (Appendix 29), depicted the physical visage 
of James Haynes in 1983 (Appendix 31). So while the State 
tries to convince everyone Diane fabricated their attacker, 
there is no way they can explain away the fact Christie's 
composite matches that of her mom's (Appendix 30), and they 
both identify James Haynes as her attacker. This revelation 
is especially telling in the light of the fact Christie was 
denied ALL contact with her mom (who was probably the only 
other person to see their attacker's face) and Christie 
admitted two months after creating her composite that she 
didn't even know her mom reported a male stranger as their 
attacker (Appendix 72, page 688). Christie had never seen her 
mom's composite of the man who shot them. And yet, both 
Christie's composite and her mom's identify James Haynes as 
their attacker. 

For over ten years Diane has maintained her innocence, 
while James Haynes has made confessions of guilt to over a 
dozen people. On the night of the shooting, before the media 
was aware of this tragedy, James Haynes arrived at Mr. 
Nysten's home, asking for help in disposing of a blood 
spattered T-shirt, wrapped around something heavy, but never 
identified (Appendix 18). The bundle was buried, but not 
forgotten. He gave the murder weapon to Mr. Nysten. 
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Considering how completely the interior of the murder scene 
was blood spattered (Appendix 21), the murderer had to be 
equally spattered. Diane was not spattered with blood, but 
James Haynes' T-shirt was. What was wrapped inside? The Levi 
jacket, more bloody than the T-shirt and more carefully 
concealed? 

Don't lose sight of the important subtleties. James Haynes 
brought his bloody bundle to Mr. Nysten before the rest of the 
world knew of Cheryl's murder. The State cannot claim James 
Haynes is some kook who gets his kicks confessing to horrible 
ciis. He produced the evidence long before anyone else knew 
a crime had been committed---before he gave voice to his 
terrible deed, two days later. 

Clayton Nysten's silence has been kept all these years for 
fear he would be prosecuted as an accomplice. Mr. Nysten had 
not been a part of the shooting. He heard Jim Haynes' 
confession two days after the shooting. James Haynes placed 
the murder weapon in the charge of Clayton Nysten to ensure he 
had a silent "confessor" for his horrible crime. Criminals 
have a compulsion to brag or agonize over their crimes. 
Haynes, who'd been a documented criminal since the age of 12, 
knew he'd need a "safe confessor." The only way to ensure Mr. 
Nysten's silence was to peripherally ensnare him into the act, 
and it worked. Mr. Nysten's silence was secured with fear for 
ten years. 
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As the years passed, Haynes' feeling of invincibility grew. 
He'd literally gotten away with murder. The world loved to 
hate Diane Downs. He would never be prosecuted for the eds 
he committed because people wouldn't want to give up their 
hatred for Diane. Plus Haynes knew the State had created 
false evidence and witnesses to convict Diane. He knew they 
had to have falsified evidence to convict an innocent woman 
because he knew he was guilty. Haynes also knew the State 
would never admit to falsifying evidence in the Downs case and 
so he would forever be free, no matter who knew of his guilt. 

Slowly at first, Haynes began admitting his guilt to 
others--then more freely he began to brag to family, friends, 
acquaintances. But ten years is a long time for Mr. Nysten to 
live in fear of "the other shoe dropping.” He couldn't keep 
that horrible secret any longer. So he talked; as have 
others. 

Now that the friends and family of James Haynes have agreed 
to make full disclosure, someone is threatening them to 
continue their silence. That "someone" is the organization 
who hired James Haynes to do the shooting, James Haynes 
himself, or Lane County officials with the most to lose if the 
truth is finally revealed. 

Only the Court can finally set Diane Downs, her children, 


these witnesses, and the truth free. 
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K. CONSPIRACY 

Years after Diane was locked away in prison, Lane County 
District Attorneys wrote to the attorney of investigative 
reporter Richard Cone that the investigation into the Downs' 
case is ongoing (Appendix 42). When applied to real-life, 
that statement means something different than what it implies. 
In truth Lane County officials are not interested in finding 
the man who murdered Cheryl Lynn Downs. Their concerted 
effort is aimed solely at keeping the truth buried so they 
will never have to answer for the parts they played in 
imprisoning an innocent woman. 

Prosecutor Hugi adopted Christie and Danny Downs in 1986 
because Christie was letting the truth slip out in foster 
care. Mr. Hugi admits, "At no time prior to the trial to the 
conclusion of the trial of State versus Elizabeth Diane Downs 
did I ever contemplate adopting the children. That decision 
was a long time--maybe months, maybe many years--after the 
trial concluded (Appendix 32, page 162). It is no idle 
coincidence that his decision coincided with Christie's 
leaking of the truth that her mom did not shoot her. But even 
then, physical custody gave Mr. Hugi only tenuous control over 
Diane's children. 

Diane was transferred to New Jersey because, according to 
the District Attorney's office, Diane's children refused to 
bond with the prosecutor while Diane was in the state 
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(Appendix 57). So while their “ongoing investigation” revealed . 
that Christie and Danny still longed to be with their mom FOUR 
AND ONE-HALF YEARS after they'd been separated from ex tfe 
prosecutor's decision was to compel prison officials to 
transfer Diane 3,000 miles away in order to break these 
children. 

While in New Jersey, Diane's post-conviction action in 
Oregon was approaching decision dates in 1989, for which Diane 
would need to return to Oregon. With her whole mind on these 
proceedings, Diane was caught completely unaware when her 
visitor told prison officials she was planning to escape from 
prison (Appendix 52, page 1). Escape was not even on Diane's 
mind, so she wrote to Mr. Seaver (her visitor) to ask for 
money to take a polygraph to prove that (Appendix 37, page 1). 
But that postcard was returned from a New Jersey post office 
box by Oregon prosecutor Fred Hugi. 

What was Fred Hugi doing in New Jersey? According to Mr. 
Seaver, he and his agents were coercing Mr. Seaver to lie to 
frame someone (Appendix 44). He then goes on to try to 
convince Diane that she is a killer and that she just doesn't 
remember it! THIS is the “ongoing investigative techniques” 
used by Fred Hugi and his agents. 

Diane's post-conviction attorney had to postpone their dive 
into court. How would it look to go to trial on the heels of 
being accused of planning to escape from prison? Exactly as 
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Fred Hugi planned. Very bad. 

One year later another trial date was set for the poses 
conviction proceeding. Prosecutor Hugi's “ongoing investi- 
gation” produced an Affidavit from the New Jersey prison 
superintendent stating Diane had tried to escape the year 
before (Appendix 4). AGAIN the trial date was postponed. 

Another year passed. Six weeks before the new trial date, 
Diane was AGAIN charged with planning to escape (Appendix 52, 
page 2). This time she was accused of possessing a LIGHT- 
BLUE, DENIM, sleeveless romper--which she'd had in that prison 
for three years--and that she planned to escape disguised as 
an officer. New Jersey officers wear NAVY BLUE POLYESTER 
uniforms. But that TRUTH didn't matter. All that mattered 
was the scandal that would arise when the words ESCAPE ATTEMPT 
hit the courthouse, which it did via the media. It was no 
innocent coincidence that the New Jersey Department of 
Corrections was contacted by Oregon media five weeks after the 
charge was made--and three days before trial (Appendix 58). 
It was all just part of Lane County's “ongoing investigation.” 
It should surprise no one that the post-conviction Court 
suddenly summarily dismissed every one of Diane's claims of 
prosecutorial misconduct THE DAY it heard of the so-called 
escape attempt. An examination of the Court Calendar and the 
State's activities is evidence enough of what Lane County has 
“ongoing.” See the Post-Conviction Court Calendar in the 
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Abstract of Record (Abs. 12). 


When Christie turned 18, Diane began sending her letters 


certified because Christie told Angel she'd never received any 
of her mom's letters (Appendix 64, page 36). Those certified 
letters never reached Christie either. They were either 
returned by Fred Hugi (Appendix 37, page 2) or seized by 
Joanne Hugi (Appendix 37, page 3). 

Diane was transferred to the Washington risen and held in 
segregation illegally because Oregon ordered them to keep her 
there (Appendix 54, page 1). The same held true when she was 
transferred to California (Appendix 51, page 1). In fact 
Oregon has ordered California authorities to not let Diane 
call her attorney (Appendix 53). And the Oregon Attorney 
General has ordered Oregon State Penitentiary to not provide 
Diane with legal material for her appeal (Appendix 34). 

Prosecutor Fred Hugi and his agents have done everything 
imaginable to obstruct justice in this case. They've 
destroyed and withheld evidence--coerced and planted deceptive 
witnesses--conspired with prison officials and delayed the 
inevitable as long as humanly possible. But they couldn't 
stop time. And now it is time for this to come before a 


district court with integrity. Now justice will be served. 
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L. PRISON REALITY 

Too often it seems the Court is somewhat removed from the 
reality of prison existence. People are sentenced to prison, 
their appeals denied by judges who may never have set foot 
inside the world to which they condemn men and women for 
years. Statistically, 92% of those condemned are truly 
criminals and need to be in prison. But in this case Diane 
should never have been tried, let alone confined to prison. 

This is not a 42 U.S.C. S 1983 claim and Diane is not 
trying to turn it into one. She just feels it is important 
for the PEOPLE reviewing her case to know she is a PERSON too 
--that she is innocent--and that prison WILL be the death of 


her if the Courts do not intervene. 
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1. OREGON 
Diane's imprisonment began in Oregon. She has “heen 
transferred in and out of state five times. The following is 
a brief of Oregon's treatment of Diane. 
a. MEDICAL ENDANGERMENT 
In March 1987 Diane was hospitalized for surgery to remove 
the steel plate in her arm. Diane opened her eyes in recovery 
at 3:50 p.m.. Corporal Moffitt dressed Diane at 3:55 p.m., 
had her lifted into a wheelchair at 4:10 p.m., spirited her 
out of the recovery room against doctor's orders, and had 
Diane back in her prison CELL (not the medical unit) at 4:20 
p.m.. Diane is not permitted access to these records--but the 
Court is, and it is strongly urged these and all other records 
be subpoenaed. 
b. LEG IRONS 
On November 24, 1987, Diane was transferred to New Jersey. 
She was forced to walk from one end of Chicago O'Hare to the 
other, and from one end of the Philly Airport to the other 
while wearing leg irons. By the time she arrived at the New 
Jersey Prison her ankles had swollen over the restraints. 
c. MEDICAL NEGLIGENCE 
In June 1991, Diane was examined by the doctor because of 
chronic abdominal pain and high fever (which resulted in the 
loss of 20 pounds from her weight). The doctor ran no tests, 
and prescribed no medication. The pain and fever continued 
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until September, when the medical staff in Wasnington ran 
tests and found Diane had a bladder infection. | i 
d. LEG IRONS 

On March 23, 1993, Diane was again transported in leg 
irons. This time chunks of flesh were hacked from her legs, 


leaving eight ugly scars. 
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2. NEW JERSEY 

Diane was transported to New Jersey in November 1987. The 
following is a part of life in that world. o 

a. SKULL FRACTURE 

In June 1988, Diane's skull was fractured. The emergency 
trauma team responded, but refused to permit Diane to be seen 
by the doctor. Topical antibiotic ointment was applied to the 
broken flesh. That was the extent of the treatment. 

b. MEDICAL EXPERIMENTATION 

(1) Three times “TB testing” was done during Diane's stay 
in New Jersey. May 1989, 1990,1991. Each inmate was injected 
with a substance from a vial marked A or B or C. Each subject 
and corresponding vial was documented. 90% of the inmates 
“tested” reacted to the injections. Two weeks later each 
inmate who reacted was again injected from the corresponding 
vial--A or Bor C. This was NOT normal TB testing procedure. 
Someone was experimenting on the inmates without their 
consent. Diane refused ALL TB inoculations. 

(2) Additionally, in August 1989, Diane began suffering 
severe headaches in the area her skull had been fractured the 
previous year. The doctor prescribed two drugs. A week later 
a nurse quietly advised Diane to refuse one of the pills 
because it was an experimental drug and at least two people 


had died because of using it. 
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e. STABBING 
In July 1990, Diane was attacked and stabbed by an inmate 
because of the Ann Rule movie "Small Sacrifices." The scar 
remains on her right rib cage. 
d. MEDICAL NEGLIGENCE 
In February 1991, Diane was examined for lower back pain, 
chronic abdominal pain, and persistent fever. The doctor 
"prescribed" (ordered) 10 days room confinement. No blood or 
urine tests. No medication or antibiotics. This was the 
onset of the bladder infection that would not be treated until 
September, two transfers in the future. Diane lost 20 pounds 
in six weeks from this infection. 
e. RADON AND ASBESTOS 
(1) Because the prison sat on one of the most dangerously 
affected radon-emission areas, someone had to periodically do 
radon-readings. The radon level was so bad that staff didn't 
like inmates to close windows even in winter (open windows 
creating the illusion of air circulation). 
(2) In addition, asbestos was discovered and never removed 
from the ceilings of the crumbling showers. New Jersey was a 


death camp that would have made Hitler proud. 
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3. WASHINGTON 

Diane was transferred to the Washington prison August 30, 

1991. Life fared little better for her there as she wás 

confined to segregation every minute she was there. According 

to Superintendent Vail, Oregon ordered her segregation 

(Appendix 54, page 1). 

a. HANGING 

On February 8, 1992, inmate June Burkett hanged herself to 

death in the cell across from Diane because prison was no 

longer an option for her. Diane witnessed the failed attempts 
to resuscitate the deceased. 

b. BROKEN FOOT 

On March 4, 1992, Diane's foot was broken. Oregon forbade 

Washington to transport Diane to a specialist. Medical 
treatment given: Ace Bandage. 

c. SUICIDE RISK 

Prison officials became concerned that continued 

confinement in segregation would result in Diane's death 


(Appendix 54, page 2). They returned Diane to Oregon. 
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4. CALIFORNIA 

On August 30, 1993, Diane was transferred to California; 
Again Diane has been confined to segregation every second of 
her California imprisonment because Oregon has so ordered 
(Appendix 51, page 1). Diane has not broken prison rules, but 
is in segregation with THE rule violators--staff assaulters, 
inmate assaulters, drug dealers, Weapon manufacturers, and 
psychotics. 

a. ASSAULTS BY INMATES 

(1) On December 26, 1993, Inmate King attacked Diane on the 
yard and broke her nose (Appendix 51, page 2). 

(2) On January 18, 1994, Inmate Ripple attacked Diane 
because of Ann Rule's book and movie “Small Sacrifices” (which 
purports to be the “true story” of the Downs case). The tower 
guard was forced to fire on Ripple (Appendix 51, page 3). 
Even though Diane was not the intended target, the gunner 
could not help striking her. 

(3) On September 11, 1994, Inmate Ripple incited Inmate 
Hess to attack Diane AGAIN. 

b. GUNSHOT 

On May 26, 1994, Diane was shot when the gunner was 
attempting to stop another fight on the yard that had nothing 
to do with Diane. 

c. INCITING 

(1) In July 1994, the gunner had to remove Inmate Melissa 
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Brown from the yard because Ripple was inciting her to dave 
others to violence against Diane. | | 

(2) On November 5, 1995, Ripple incited Inmates Mussow, 
Huerta, and others to try and incite the gunner againee Diane. 
After the September 11, 1994 attack, Diane stopped going to 
yard because she could never be certain from which quarter and 
when the next attack would come. In May 1995 she was finally 
placed on “walk-alone” status, which meant she would finally 
resume yard “privileges” alone so she would not run the risk 
of another unprovoked attack. Ripple and her followers used 
this to try to set staff against Diane to increase her 
isolation. 

(3) On December 1, 1995, Ripple and her minion charged the 
male gunners with “permitting Diane to expose herself to them 
on the yard” There is NO gunner on Diane's yard to expose 
herself to. But there ARE two cameras that prove Diane has 
NEVER exposed herself to anyone. They also know the truth 
doesn't matter nearly as much as ugly rumors in prison. Their 
motivation was to make the male staff afraid to defend Diane 
and the female staff hate Diane should a threat arise. 

d. ENDANGERMENT 

On February 9, 1996, Ripple cut her own throat because 


staff were moving her to a new cell and she didn't want to go 


. (she survived the attack on herself). Had Ripple access to 


Diane, she would as readily cut Diane's throat as her own. In 
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the event of a serious fire in the segregation unit, the 


2| procedure is to open ALL the cell doors at once and instruct 
3| 80 unrestrained inmates to walk to the yard like ladies. 
4 What kind of chance does Diane have in that situation? 


5| Prison is a bad place--designed to lock up dangerous people. 
6| And Diane hopes this Court will remain acutely aware of that 


7 as it examines the evidence of her innocence. 
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